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This page is part of our consultation on our code of practice for services,
public functions and associations. We previously consulted on this code of
practice between 2 October 2024 and 3 January 2025.

We are opening another consultation on the code to gather feedback on
changes we have made following the UK Supreme Court ruling on 16 April
2025 in For Women Scotland Ltd v The Scottish Ministers (For Women
Scotland).

Before you respond to the consultation or provide feedback on this chapter,
read our information about the consultation.

Changes we are consulting on in chapter
5

Chapter 5 is about indirect discrimination and ‘objective justification’.
Objective justification applies to indirect discrimination, discrimination arising
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from disability, positive action and to some of the exceptions permitted by the
Equality Act 2010 (s.19).

We have included the changes to this chapter that we are consulting on in the
following sections.

Change 5.1: New example on sex
discrimination - same disadvantage

This example explains how indirect sex discrimination can occur when people
experience the same disadvantage, even if they do not share the same
protected characteristic. The example is in the context of sex and gender
reassignment.

We have included additional information to provide context for this example.
We are only looking for feedback on the example in paragraph 5.1.3.

Updated content

Indirect discrimination: same disadvantage

5.1.1 Indirect discrimination may also occur when an individual without the
relevant protected characteristic experiences disadvantage alongside persons
with the relevant protected characteristic. Provided that a discriminatory
provision, criterion or practice puts, or would put, them at substantively the
same disadvantage as people who share the relevant protected characteristic,
such an individual may bring a claim for ‘same disadvantage’ indirect
discrimination (s.19A). Objective justification applies to same disadvantage
indirect discrimination.

5.1.2 Although this type of indirect discrimination is sometimes referred to as
‘associative indirect discrimination’, it is not necessary for there to be any
relationship or association between the group with the relevant protected
characteristic and the individual who does not share it. Rather, the individual
without the relevant protected characteristic must be able to show that the
disadvantage they experience is essentially the same as that experienced by
the group sharing the protected characteristic and it arises from the same
provision, criteria or practice.
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Example
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5.1.3 A local council holds its public consultation meetings on a
weekday evening in an area regarded as unsafe for women. It discovers
that fewer women than men attend. A woman complains that this is
because many women cannot come because of safety concerns,
including herself. This kind of disadvantage is more likely to apply to
women as a group and will amount to indirect discrimination against
women, unless the council can justify its policy.

People who do not share the same protected characteristic but who
may also feel unsafe for similar reasons could experience
disadvantage that is essentially the same. For example, a trans woman
who feels unsafe in the area where the consultation meetings are held
because they present as a woman would also have a claim for indirect
discrimination, if the council is unable to justify its policy.

Example

5.1.4 A local authority uses an algorithm to help identify housing
benefit fraud. The algorithm identifies a higher incidence of housing
benefit fraud in a specific postcode area. Based on this, the council
introduces extra checks and verification steps on applications received
from residents living in that particular postcode area. This results in
delays in those applications being processed.

The area has a large population of residents of Bangladeshi heritage
who are put at a disadvantage by the additional, postcode-specific
fraud detection checks when applying for housing benefit. Unless the
local authority can justify the policy, members of that population may
have a claim for indirect discrimination.

A person from an Irish background who has no Bangladeshi heritage
lives in the same postcode area. They are subjected to the new fraud
checks and their application also gets delayed. Unless the local
authority can justify the policy, that person may also have a claim for
indirect discrimination.

Public authorities and justification of indirect
discrimination

5.1.5 Where a public authority is seeking to justify indirect discrimination,
evidence of how they have had regard to the issues of potential discriminatory
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impact and justification under their public sector equality duty is likely to be
relevant.

Example

5.1.6 In the previous example (paragraph 5.1.4), the local authority
must, under its public sector equality duty, have due regard to the need
to eliminate unlawful discrimination and to promote equality of
opportunity and good relations between protected characteristic
groups. Evidence of how it has carried out this duty is likely be relevant
when considering any justification of the policy.
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