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This page is part of our consultation on our code of practice for services,
public functions and associations. We previously consulted on this code of
practice between 2 October 2024 and 3 January 2025.

We are opening another consultation on the code to gather feedback on
changes we have made following the UK Supreme Court ruling on 16 April
2025 in For Women Scotland Ltd v The Scottish Ministers (For Women
Scotland).

Before you respond to the consultation or provide feedback on this chapter,
read our information about the consultation.

Changes we are consulting on in chapter
4

Chapter 4 explains what the Equality Act 2010 (the Act) says about direct
discrimination in the provision of services, the exercise of public functions
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and associations for all the protected characteristics covered by this code of
practice.

We have included the changes to this chapter that we are consulting on in the
following sections.

Change 4.1: New example on sex
discrimination by perception

This example explains how discrimination can occur based on a perceived
protected characteristic, in the context of sex and gender reassignment. We
are looking for feedback on the example in paragraph 4.1.3.

Updated content
Discrimination by perception

4.1.1 It is direct discrimination if service providers, those exercising public
functions or associations treat an individual less favourably because the
service providers, those exercising public functions or associations perceive
that the individual has a protected characteristic even if they do not. However,
this does not apply to the protected characteristic of pregnancy and maternity.

Example

4.1.2 People with certain Irish surnames are subjected to more
stringent checks by a holiday company and then excluded from making
holiday bookings because they are assumed to be Irish Travellers. This
is less favourable treatment because of race.

Example

4.1.3 A trans woman is a member of an association and applies to
become treasurer, but her application is rejected. She is told by the
Chairman that this is because they want a man to take the role on as
they do not think a woman could do the job as well. This is less
favourable treatment because of sex. The trans woman would have a
claim for direct discrimination because of her perceived sex as a
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woman. The fact that she is not a woman under the Act would not
prevent her bringing this claim of sex discrimination.

Change 4.2: Removed reference to
superseded caselaw

We removed content that explained that, for trans men holding a Gender
Recognition Certificate (GRC), the protection from pregnancy and maternity
discrimination under the Equality Act 2010 (the Act) arose from case law. This
case law set out that trans men were still protected irrespective of them
having a GRC that stated that their legal sex was male. Following the For
Women Scotland ruling, their legal sex is now female for the purposes of the
Act, and they therefore have protection on that basis.

Updated content

Discrimination because of pregnancy and maternity

4.2.1 The Act provides protection against discrimination because of
pregnancy and maternity in the provision of services, the exercise of public
functions and in associations (s.17).

4.2.2 When explaining these provisions, we use the same language as the Act,
which refers to discrimination against women on the grounds of pregnancy
and maternity. The pregnancy and maternity provisions in the Act apply on the
basis of biological sex and so trans men are included in the protections
against discrimination provided by these provisions.
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