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This page is part of our consultation on our code of practice for services,
public functions and associations. We previously consulted on this code of
practice between 2 October 2024 and 3 January 2025.

We are opening another consultation on the code to gather feedback on
changes we have made following the UK Supreme Court ruling on 16 April
2025 in For Women Scotland Ltd v The Scottish Ministers (For Women
Scotland).

Before you respond to the consultation or provide feedback on this chapter,
read our information about the consultation.

Changes we are consulting on in chapter
2

Chapter 2 explains who has rights under Part 3 (services and public functions)
and Part 7 (associations) of the Equality Act 2010.

https://lwww.equalityhumanrights.com/equality/equality-act-2010/codes-practice/code-practice-consultation-2025-changes-chapter-2 1/8


https://www.equalityhumanrights.com/
https://www.equalityhumanrights.com/equality
https://www.equalityhumanrights.com/equality/equality-act-2010
https://www.equalityhumanrights.com/equality/equality-act-2010/codes-practice
https://www.equalityhumanrights.com/
https://www.equalityhumanrights.com/equality/equality-act-2010/codes-practice/code-practice-services-public-functions-and-associations

20/05/2025, 15:06 Code of practice consultation 2025: changes to chapter 2 | EHRC
We have included the changes to this chapter that we are consulting on in the
following sections.

Change 2.1: New content on Gender
Recognition Certificates

This content explains that the Supreme Court in For Women Scotland has
ruled that a Gender Recognition Certificate (GRC) does not change a person’s
legal sex for the purposes of the Equality Act 2010. It also outlines what
protections trans people have under the Act whether or not they have a GRC.

We have included paragraphs 2.1.1 to 2.1.5 for context for this change. We
are looking for feedback only on paragraphs 2.1.6 to 2.1.9.

Updated content

What the Act says about gender reassignment

2.1.1 The Act defines gender reassignment as a protected characteristic
(s.7(1)). People who are proposing to undergo, are undergoing or have
undergone a process (or part of a process) to reassign their sex by changing
physiological or other attributes of sex have the protected characteristic of
gender reassignment.

2.1.2 For the purposes of this code of practice, a reference to a trans person
is a reference to a person who has the protected characteristic of gender
reassignment (s.7(2)).

2.1.3 The Act uses the term ‘transsexual’ for individuals who have the
protected characteristic of gender reassignment. We recognise that some
people consider this term outdated so we have used the term ‘trans’ to refer to
a person who has the protected characteristic of gender reassignment. This
refers only to persons who fall within the Act’s definition of gender
reassignment. It does not include persons who may identify as trans or
transgender but are outside of this definition.

2.1.4 Atrans person is protected against gender reassignment discrimination
and harassment at any stage in their transition process, even if they have only
started but not completed a stage. This includes stages from proposing to
reassign sex, undergoing a process of reassignment, to having completed it. A
trans person does not need to be proposing to undergo, be undergoing or
have undergone medical treatment or surgery to be protected. It also does not
matter whether a trans person has applied for, or obtained, a Gender
Recognition Certificate (GRC).
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2.1.5 The Act protects people from victimisation when they have done a
protected act. This protection applies irrespective of their protected
characteristic. Read Chapter 9 for more information on victimisation and
protected acts.

Gender Recognition Certificates

2.1.6 The Supreme Court in For Women Scotland Ltd v The Scottish Ministers
(For Women Scotland) [2025] UKSC 16 has ruled that a GRC does not change
a person’s legal sex for the purposes of the Equality Act 2010.

2.1.7 This means that, in relation to the Act, a person’s sex remains their
biological sex, whether they have a GRC or not. This is also referred to as ‘sex
at birth’ or ‘birth sex’ in this code. For example, a trans man with a GRC is a
woman and a trans woman with a GRC is a man, for the purposes of the Act.

2.1.8 A trans person will be protected from discrimination because of gender
reassignment, whether they have a GRC or not.

2.1.9 A trans person will also be protected from sex discrimination whether
they have a GRC or not. They will be protected from sex discrimination that is
based on their birth sex. They will also be protected from sex discrimination
related to their acquired gender where they suffer:

 direct discrimination by association or where this is because of their
perceived sex in their acquired gender (read about discrimination by
perception in the changes to chapter 4)

* indirect discrimination by association (s.19A) of the Act
» harassment related to sex (s.26) (read about harassment related to sex in
the changes to chapter 8)

Change 2.2: New content on asking about
sex at birth

This section gives information on how requests about sex at birth should be
made. It outlines the circumstances in which making such requests, with or
without evidential proof of birth sex, may be unlawful.

Updated content
Asking about birth sex

2.2.1 It is important to be aware that some people, including some trans or
gender non-conforming people, may find it distressing to be asked about their
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birth sex. Therefore, any necessary request about birth sex should be made
sensitively, taking this into account.

2.2.2 Where obtaining information on birth sex is not necessary and
proportionate, asking a trans person about their birth sex may risk
unjustifiably interfering with their human rights under Article 8 of the
European Convention on Human Rights (ECHR), which is respect for private
and family life. Therefore, care should be taken, particularly by public
authorities, that this is only done where necessary and justified.

2.2.3 Requests about birth sex are more likely to be justified where it is
necessary and proportionate for a service provider, those exercising public
functions or an association to know an individual’s birth sex to be able to
discharge their legal obligations under the Act. Any request that is made
should be done in a sensitive way which does not cause discrimination or
harassment.

2.2.4 Discrimination or harassment could occur if, for example, individuals are
asked about their birth sex in a way which may require them to disclose this
information in public, or if the language or manner of a request is rude,
combative or offensive.

2.2.5 Indirect discrimination could occur if a policy on how or when to ask for
such information places some protected characteristic groups at a particular
disadvantage and is not justified. However, where practical, it is likely to be
best to adopt the same approach with everyone, rather than only asking some
people for information, because this approach is less likely to be
discriminatory against any one group.

2.2.6 If it is necessary to ask a person’s birth sex, consideration should be
given to whether it is reasonable and necessary to ask for evidence of birth
sex. In many cases, it will be sufficient to simply ask an individual to confirm
their birth sex. A service provider may make a rule that if someone is asked
their birth sex and chooses to answer objectively falsely it will be grounds for
exclusion from the service.

A d
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Example

2.2.7 A trans woman goes to the office of a local support group and
makes enquiries with the receptionist about the group counselling
sessions they offer. Based on the needs of its service users, the group
provides different sessions that are single-sex or mixed-sex. The
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receptionist reasonably thinks that the trans woman is a biological
male and, as there are some other people waiting in the office, asks her
to come into a side room to get more details about the support she is
looking for. When they are in private, the receptionist explains the
different group sessions that are offered and asks the trans woman
what her birth sex is. When she confirms her birth sex, the receptionist
provides her with the details of the mixed-sex groups she could attend.

2.2.8 If there is genuine concern about the accuracy of the response to a
question about birth sex, then a birth certificate could be requested. For the
vast majority of individuals, this will be an accurate statement of their birth
sex. However, it should be noted that a birth certificate may not be a definitive
indication of birth sex. If a person has a Gender Recognition Certificate (GRC)
they may have obtained an amended birth certificate in their acquired gender.
In the unlikely event that it is decided that further enquiries are needed, such
as confirmation as to whether a person has a GRC, then any additional
requests should be made in a proportionate way which is discreet and
sensitive.

2.2.9 It is important to be aware of legal provisions protecting privacy in the
context of making such enquiries. If, in the course of these enquiries or
otherwise, a service provider, those exercising public functions or an
association acquires information that someone has a GRC or has applied for
a GRC, onward disclosure of either that information or their biological sex
without consent may be a criminal offence in some circumstances (read
section 22 of the Gender Recognition Act 2004).

2.2.10 Read also the Data Protection Act 2018 and UK General Data
Protection Regulations, which deal with processing personal data.

Change 2.3: New content on defining sex
at birth

This content defines 'sex’,'man’ and 'woman’, and explains how a Gender
Recognition Certificate (GRC) does not change a person's legal sex for the
purposes of the Equality Act 2010.

Updated content
What the Act says about sex

2.3.1 Sex is a protected characteristic and refers to a male or a female of any
age. In relation to a group of people it refers to either men and / or boys, or
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women and / or girls (s.11(a) and (b) and s.212(1)).

2.3.2 The Supreme Court in For Women Scotland ruled that ‘sex’, ‘woman’ and
‘man’ in the Act mean biological sex, biological woman and biological man.
This is the sex of a person at birth.

2.3.3 A Gender Recognition Certificate (GRC) does not change a person’s sex
for the purposes of the Act. Read paragraphs 2.1.1 to 2.1.9 for more
information on GRCs. Read paragraphs 2.2.1 to 2.2.10 for more information
about when and how it may be appropriate to request information or evidence
of birth sex.

2.3.4 A comparator for the purposes of showing sex discrimination will be a
person of the opposite sex. Sex does not include gender reassignment

(read paragraphs 2.1.6 to 2.1.9) or sexual orientation (read paragraphs 2.4.1 to
2.4.6).

2.3.5 There are specific provisions which apply where the treatment of a
woman is because of her pregnancy and maternity, or because she is
breastfeeding (s.13(6)(a) and s.13(7)).

Change 2.4: Updated description of the
protected characteristic of sexual
orientation

We updated our description of sexual orientation. Our description now
specifies that a person who is attracted to people of the same sex is either a
lesbian woman or a gay man.

Updated content

What the Act says about sexual orientation

2.4.1 Sexual orientation is a protected characteristic (s.12(1)). It means a
person’s sexual orientation towards:

» persons of the same sex (the person is a lesbian woman or a gay man)
» persons of the opposite sex (the person is heterosexual)
 persons of either sex (the person is bisexual)

2.4.2 Sexual orientation relates to how people feel as well as their actions.

2.4.3 Sexual orientation discrimination includes discrimination because
someone is of a particular sexual orientation, and it also covers discrimination
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connected with manifestations of that sexual orientation. These may include
someone’s appearance, the places they visit or the people they associate with.

2.4.5 When the Act refers to the protected characteristic of sexual orientation
(s.12(2)), it means the following:

» areference to a person who has a particular protected characteristic is a
reference to a person who is of a particular sexual orientation

e areference to people who share a protected characteristic is a reference
to people who are of the same sexual orientation

2.4.6 Gender reassignment is a separate protected characteristic and
unrelated to sexual orientation, despite often being grouped together (for
example under the acronym ‘LGBTQ+ people’).
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